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RULE CAPTION 

Removal of 10-day draft Adult Protective Service Report for Residential Care and 
Assisted Living Facilities 
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.  
 
 

PUBLIC RULEMAKING HEARING 
 
Date:  September 21, 2017    Time: 8:30 am 
 
Location: Human Services Building    Hearings Officer: Staff 
  500 Summer Street NE, ROOM 160 
  Salem, Oregon 97301  
 
 

This location is accessible for individuals with mobility impairments and auxiliary aids for persons with disabilities are available 
upon advance request. 

 
RULEMAKING ACTION 

 
AMEND:  
411-054-0105 
 
Stat. Auth.: ORS 410.070, 443.450 
 
Other Auth.:  

 

 



Stats. Implemented: ORS 443.400 - 443.455, 443.991 
 

RULE SUMMARY 
 

The Department of Human Services (Department) is proposing to amend the rules in 
OAR chapter 411, division 054 to make permanent temporary changes that became 
effective May 1, 2017 that eliminates the 10-day draft review period that allows 
facilities to review the draft Adult Protective Service (APS) facility investigation report 
before the report is closed and sent to the Safety, Oversight and Quality (SOQ) Unit for 
abuse determination and apportionment. The amendment enables the Department to 
comply with statutory time limits for completion of reports and corrective action. The 
Department is also making minor housekeeping, grammar, punctuation, and language 
changes to reflect current Department terminology. 
 
The Agency requests public comment on whether other options should be considered for achieving the rule’s substantive goals while 
reducing the negative economic impact of the rule on business. 
 
Written comments may be submitted via e-mail to Kimberly.Colkitt-Hallman@state.or.us or mailed to 500 
Summer Street NE, E2 Salem, Oregon, 97301-1064. All comments received will be given equal consideration 
before the Department proceeds with the permanent rulemaking.  
 
Last Day for Public Comment (Last day to submit written comments to the Rules Coordinator):  
September 21, 2017 at 5 p.m. 
 
In the Matter of: 
The amendment of OAR 411-054-0105 relating to residential care and assisted living 
facilities. 
 
 
Documents Relied Upon, and where they are available: 
None. 
 
Need for the Rule(s): 
 
The Department needs to make permanent temporary changes that became effective 
May 1, 2017 amend the rules in 411-054-0105 to remove the section of the rule that 
allows the complainant to be provided with a 10-day review of the draft APS facility 
investigation report before the report is closed and sent to the SOQ Unit for abuse 
determination and apportionment. The Department has found that the process creates 
extra work and is duplicative of other processes that are in place. The extra review is 
also putting the Department out of compliance with statutory timeframes for completion 
of reports and corrective action. The Department also needs to make minor grammar, 
punctuation, language, and other housekeeping changes to the rule in order to reflect 
current Department terminology.  
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The Department will remove the section of the rule that allows for the 10-day review to 
create a more efficient and streamlined process. The Department is also making 
housekeeping changes to reflect current Department terminology. 
 
Fiscal and Economic Impact: 
Statement of Cost of Compliance:  
1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):  
The Department estimates that amending OAR chapter 411, division 054 will have the 
following fiscal and economic impact: 
 
State Agencies: The Department estimates there will be a small amount of time saved 
adult protective service workers within the Department as this is taking out a step in a 
process to streamline the process and make it more efficient. 
 
Units of Local Government: The Department estimates there will be no fiscal or 
economic impact on units of local government. 
 
Consumers: The Department estimates there will be no fiscal or economic impact on 
consumers. 
 
Providers: The Department estimates there will be no fiscal or economic impact on 
providers 
 
Public: The Department estimates there will be no fiscal or economic impact on the 
public. 
 
2. Cost of compliance effect on small business (ORS 183.336): 
a. Estimate the number of small businesses and types of business and industries with small businesses subject to the rule: 
There are currently 524 Community Based Care Facilities. Of these, some may be 
considered a small business as defined by ORS 183.310.  
 
b. Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of professional 
services: 
The proposed changes impact residential care and assisted living facilities as 
described above in the Department's statement of cost of compliance. 
 
c. Equipment, supplies, labor and increased administration required for compliance:  
The proposed changes impact residential care and assisted living facilities as 
described above in the Department's statement of cost of compliance. 
 
How were small businesses involved in the development of this rule? 

 





DEPARTMENT OF HUMAN SERVICES 
AGING AND PEOPLE WITH DISABILITIES 

OREGON ADMINISTRATIVE RULES 
 

CHAPTER 411 
DIVISION 54 

 
RESIDENTIAL CARE AND ASSISTED LIVING FACILITIES 

 
411-054-0105 Inspections and Investigations 
 
(1) The facility must cooperate with Division Department personnel in 
inspections, complaint investigations, planning for resident care, application 
procedures, and other necessary activities. 
 

(a) Records must be made available to the Division Department upon 
request. Division Department personnel must have access to all 
resident and facility records and may conduct private interviews with 
residents. Failure to comply with this requirement shall result in 
regulatory action. 

 
(b) The State Long Term Care Ombudsman must have access to all 
resident and facility records that relate to an investigation. Certified 
Ombudsman volunteers may have access to facility records that 
relate to an investigation and access to resident records with written 
permission from the resident or guardian.  

 
(c) The State Fire Marshal or authorized representative must be 
permitted access to the facility and records pertinent to resident 
evacuation and fire safety. 

 
(2) Staff of the Division Department shall visit and inspect every facility at 
least but not limited to once every two years to determine whether the 
facility is maintained and operated in accordance with these rules.  
 

(a) Facilities not in compliance with these rules must submit, within 
ten days of receipt of the inspection report, a plan of correction that 
satisfies the DivisionDepartment.  
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(b) The Division Department may impose sanctions for failure to 
comply with these rules. 

 
(3) Division Department staff may consult with and advise the facility 
administrator concerning methods of care, records, housing, equipment, 
and other areas of operation. 
 
(4) A copy of the most current inspection report and any conditions placed 
upon the license must be posted with the facility's license in public view 
near the main entrance to the facility. 
 
(5) COMPLAINT INVESTIGATIONS. The Division, through the Division's 
local offices, shall provide, by written communication or email, a copy of the 
investigation report to the licensee and complainant within seven working 
days of the completion of the investigation. 
 
(a) The investigation report shall be accompanied by a notice informing the 
licensee of the right to provide additional information about the content of 
the report to the local office within 10 calendar days of receipt of the report. 
 
(b) The Division's local office must review the licensee's responses and 
reopen the investigation or amend the report if the additional evidence 
warrants a change. 
 
(56) ABUSE OR RULE VIOLATION. Upon completion of substantiation of 
abuse or rule violation, the Division shall immediately provide written 
notification to the facility. 
 

(a) WRITTEN NOTICE. The written notice shall: 
 

(A) Explain the nature of each allegation; 
 

(B) Include the date and time of each occurrence; 
 

(C) For each allegation, include a determination of whether the 
allegation is substantiated, unsubstantiated, or inconclusive; 

 
(D) For each substantiated allegation, state whether the 
violation was abuse or another rule violation; 
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(E) Include a copy of the complaint investigation report; 
 

(F) State that the complainant, any person reported to have 
committed wrongdoing, and the facility have 15 days to provide 
additional or different information; and 

 
(G) For each allegation, explain the applicable appeal rights 
available. 

 
(b) APPORTIONMENT. If the Division Department determines there 
is substantiated abuse, the Division Department may determine that 
the facility, an individual, or both the facility and an individual are 
responsible for the abuse. In determining responsibility, the Division 
Department shall consider intent, knowledge and ability to control, 
and adherence to professional standards as applicable.  

 
(A) FACILITY. Examples of when the Division Department shall 
determine the facility is responsible for the abuse include but 
are not limited to: 

 
(i) Failure to provide minimum staffing in accordance with 
these rules without reasonable effort to correct;  

 
(ii) Failure to check for or act upon relevant information 
available from a licensing board;  

 
(iii) Failure to act upon information from any source 
regarding a possible history of abuse by any staff or 
prospective staff;  

 
(iv) Failure to adequately provide oversight, training, or 
orientation of staff;  

 
(v) Failure to allow sufficient time to accomplish assigned 
tasks;  

 
(vi) Failure to provide adequate services;  

 
(vii) Failure to provide adequate equipment or supplies; or 

 

Page 3 



(viii) Failure to follow orders for treatment or medication. 
 

(B) INDIVIDUAL. Examples of when the Division Department 
shall determine the individual is responsible for the abuse 
include but are not limited to: 

 
(i) Intentional acts against a resident including assault, 
rape, kidnapping, murder, sexual abuse, or verbal or 
mental abuse;  

 
(ii) Acts contradictory to clear instructions from the facility, 
unless the act is determined by the Division Department 
to be caused by the facility as identified in paragraph (A) 
above;  

 
(iii) Callous disregard for resident rights or safety; or 

 
(iv) Intentional acts against a resident's property (e.g., 
theft, misuse of funds). 

 
(C) An individual may not be considered responsible for the 
abuse if the individual demonstrates the abuse was caused by 
factors beyond the individual's control. "Factors beyond the 
individual's control" are not intended to include such factors as 
misuse of alcohol or drugs or lapses in sanity. 

 
(c) DUE PROCESS RIGHTS.  

 
(A) NON-NURSING ASSISTANT. The written notice in cases of 
substantiated abuse by a person other than a nursing assistant 
shall explain the person's right to: 

 
(i) File a petition for reconsideration pursuant to OAR 137-
004-0080; and 

 
(ii) Petition for judicial review pursuant to ORS 183.484. 

 
(B) NURSING ASSISTANT. The written notice in cases of 
substantiated abuse by a nursing assistant shall explain: 

 

Page 4 



(i) The DivisionDepartment's intent to enter the finding of 
abuse into the Nursing Assistant Registry following the 
procedure set out in OAR 411-089-0140; and 

 
(ii) The nursing assistant's right to provide additional 
information and request a contested case hearing as 
provided in OAR 411-089-0140.  

 
(C) FACILITY. The written notice shall advise the facility of the 
facility's due process rights as appropriate. 

 
(d) DISTRIBUTION. 

 
(A) The written notice shall be mailed to the facility, any person 
reported to have committed wrongdoing, the complainant (if 
known), and the Division Department or Type B AAA office; and 

 
(B) A copy of the written notice shall be placed in the 
DivisionDepartment's facility complaint file. 

 
(67) Upon receipt of a notice of abuse for victims covered by ORS 430.735, 
the facility shall provide written notice of the findings to the person found to 
have committed abuse, the residents of the facility, the residents' case 
managers, and the residents' guardians.  
 
Stat. Auth.: ORS 410.070, & 443.450 
Stats. Implemented: ORS 443.400 -to 443.455, & 443.991  
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